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Part I: Chapter III

Protecting the disabled in Botswana:
an anomalous case of legislative neglect

Jimcall Pfumorodze & Charles Manga Fombad

1 Introduction

Unlike many African countries, Botswana has had a stable economy which
has experienced a positive growth for a long period of  time. In addition, the
country has experienced relative peace and tranquillity and there has not
been any conflict or civil strife. However, in spite of  all this, not enough
attention has been paid to the marginalised in society. The gap between the
rich and the poor is wide and widening each day. Although the social welfare
system in the country is probably one of the best in Africa, persons with
disabilities (PWDs) are almost forgotten. This chapter examines the legal
framework for the protection of  PWDs in the country. It will start with a
brief background and an overview of the position of PWDs and is followed
by an assessment of the legal framework for their protection. The next section
will consider the prospects for the future and in its concluding remarks
consider what needs to be done to improve the situation of PWDs in the
country.

2 The backgound and context

Botswana (formerly Bechuanaland) was a British Protectorate until it gained
independence in 1966. At the time of  independence, Botswana was one of
the poorest countries in Africa with a poorly developed economic, structural
and educational infrastructure. However, soon after independence, huge
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diamond deposits were discovered and the wealth from these diamonds drove
growth rates up and Botswana was one of the countries with the highest
growth rates in the world during the late 1970s to mid 1990s. Since then,
there was a massive expansion in health, education and general infrastructure.
Today, Botswana is regarded as one of  the economically stable countries in
Africa and has enjoyed relative peace, stability and democratic governance
since its independence in 1966.

The present population of Botswana is estimated to be around 1,8 million.1

The 2001 Population Census shows that the population was around 1, 7
million. Of this population, 58 976 were people living with disabilities and
this constituted 3,5 % of the entire population.2 This census also shows that
66 % of  PWDs are found in rural areas. Currently, PWDs are facing nu-
merous challenges and these include, inaccessibility to public buildings;
lack of  financial assistance; lack of  materials, for example, aids like walking
sticks and wheelchairs and lack of education for affected children most of
whom do not attend school; lack of equal participation in socio-economic
activities, lack of  adequate healthcare, especially for HIV and AIDS, and
absence of disability specific legislation. The situation is sometimes ex-
acerbated by stigmatisation and certain superstitious beliefs that regard
certain forms of disability as a bad omen. Their situation has been described
thus:

Many disabled people live in isolation and shame behind closed doors

because of their condition. Some are suffering additional emotional pains

arising from embarrassment due to the inability to accept their conditions

… Many people link disability with superstition and revenge for the

commission of crimes. The resultant attitudes then force the disabled to

hide and shy away from seeking help even when it is available.3

Botswana started providing for welfare and other services to the disabled
from independence in 1966.4 In the early 1970s, the government com-

1 Central Statistics Office, Botswana available at www.cso.gov.bw (accessed 19 August
2010).

2 Central Statistics Office, Botswana (n 1 above).
3 Integrated Regional Information Networks (IRIN) Botswana: Disabled policy under

review 1 November 2006, available at http://www.irinnews.org/report.asp?ReportID=
56144&SelectRegion=Southern_Africa&SelectCountry=BOTSWANA (accessed 20
August 2010).

4 HA Furguson-Brown ‘The Origins of the welfare and community development pro-
grammes in Botswana’ (1996) 10 (3) Pula Botswana Journal of African Studies 66.
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missioned a study on different disabilities that were in the country to enable
it to establish an accurate and timely response.5 This study revealed both the
need for rehabilitation services and special education for people with
disabilities. Consequently, in 1975, the Ministry of  Health introduced the
Special Services Unit for the Handicapped (SSUH). Currently, this unit has
been developed into a full fledged Rehabilitation Services Division under
the Department of  Public Health in the Ministry of  Health. Furthermore,
the Ministry of Education has since 1977 developed the Special Education
Division, with a mandate to plan and oversee education of people with
special needs. In addition, the then Ministry of Local Government, Land
and Housing established the Department of  Social Welfare and Community
Development in the early 1970s. The services of this department were
broadly aimed at providing welfare services to the disadvantaged in society
and in some instances the disabled also got assistance from this unit. This
department has now been upgraded and transformed into the Department of
Social Services.

The numerous welfare programmes under different government ministries
mentioned above were complemented by non-governmental organisations
(NGOs) which were involved and are still involved in providing various
services to individuals and groups of PWDs in Botswana. There are also
community-based organisations which were formed by individual com-
munities which work with and for the people with disabilities. In 1980, the
Botswana Council for the Disabled (BCD), an umbrella organisation for
people with disabilities, was formed. It coordinates the operation of member
NGOs which are involved in the rehabilitation, education, vocational and
skills training for people with disabilities. It is also involved in advocacy
work and has been very vocal in agitating for both a revised national policy
on people with disabilities and in demanding specific legislation to deal with
PWDs.

In 1996, Botswana adopted and approved a National Policy on Care for
People with Disabilities6. It noted that disability related institutions and
organisations operate in an uncoordinated manner. It therefore adopted a
multisectoral national approach based on certain principles. Different
ministries and offices were given various responsibilities. It called for co-
ordination of multisectoral activities concerning care for PWDs.

5 HA Furguson-Brown (n 4 above).
6 This was adopted and approved through a presidential directive CAR: 5/96 dated

February 1996.
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The current policy has been much criticised and is under review. Perhaps
the strongest criticism of this policy has been made by the Global Consult
(2008) which describes it ‘[as] outdated and out of sync with global trends on
disability issues.’7 It feels that the fundamental flaw of  this policy is that it
fails to define ‘disability.’ As a result of  this, the scope and coverage of  the
policy is uncertain. There is no laid down criteria and no uniformity in
determining who is disabled and who is not. This uncertainty undermines
its understanding by stakeholders and the society at large. The title of  the
policy is unfortunate. The title suggests that the policy is meant to guide the
provision of “care” to those with disabilities. This reduces PWDs into objects
of pity and recipients of charity and thus differs from modern approaches to
disability which focus more on the rights of PWDs and not discretionary
welfare grants. Even the terminology used in the policy is also outdated. It
refers to ‘disabled persons’ yet the modern notion is ‘people with disabilities.’
The other criticism is that the structures for coordinating the implementation
of the policy are very weak and their role and functions are not clearly spelt
out. As indicated above, the government is in the process of  formulating a
new policy. It is hoped that this new policy will address the weaknesses of
the present policy. Nevertheless, our main concern in this chapter is with
the legal framework.

3 The legal framework for protecting PWDs in Botswana

To fully appreciate the present legal framework in Botswana, it is necessary
to briefly review some of the important international instruments that protect
PWDs and see to what extent Botswana’s domestic position has been in-
fluenced by these.

3.1 Botswana’s position with respect to international instruments
protecting PWDs

The starting point is to note that all international human rights instruments
also apply and attempt in various ways to protect PWDs. This is premised
on the principles of  universality, equality and non-discrimination which are
embodied in these human rights instruments. However, there are some

7 Global Consult (2008) ‘National Disability Strategy (Multisectoral Strategic Plan)’ 14.
Global Consult is a consultancy company which was tasked by the Government of
Botswana to look into the issues pertaining to PWDs.
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international human rights instruments which specifically protect or have
provisions that target PWDs.8

The United Nations (UN) system has a plethora of legal instruments
protecting human rights. Some of these instruments are non-binding and
some are only binding for those states that ratify or accede to them. These
instruments can be categorised into two groups. The first category consists
of instruments which are regarded as constituting the international bill of
human rights. These are:

i) Universal Declaration of Human Rights 1948;
ii) International Covenant on Economic, Social and Cultural Rights

(CESCR) 1966;
iii) International Covenant on Civil and Political Rights (ICCPR) 1966;
iv) Optional Protocol to the International Covenant on Civil and Political

Rights;
v) Second Optional Protocol to the International Covenant on Civil and

Political Rights, aiming at the death penalty.

The second category consists of instruments which are regarded as core
international human rights instruments and their monitoring bodies.9 Some

8 Examples are UN Standard Rules on the Equalisation of Opportunities of Persons with
Disabilities, 1993; Universal Declaration on Human Rights, 1948; Declaration on the
Rights of Mentally Retarded Persons, 1971; Declaration on the Rights of Disabled
Persons, 1975; Convention on the Rights of the Child, 1989; African Charter on
Human and People’s Rights, 1981 and Convention on the Rights of Persons with
Disabilities and Optional Protocol, 2008. See also, I Brownlie and GS Goodwin-Gill
Basic Documents on Human Rights (2006).

9 These include:
i) International Convention on the Elimination of All Forms of Racial Discrimination

1965;
ii) International Covenant on Civil and Political Rights 1966;
iii) International Covenant on Economic, Social and Cultural Rights 1966;
iv) Convention on the Elimination of  All Forms of  Discrimination Against Women

1979;
v) Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment 1984;
vi) Convention on the Rights of the Child 1989;
vii) International Convention on the Protection of  the Rights of  All Migrant Workers

and Members of their Families 1990;
viii) International Convention for the Protection of All Persons from Enforced

Disappearance;
ix) Convention on the Rights of Persons with Disabilities.
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of  these treaties have optional protocols which address specific issues.10

Apart from the UN instruments, there are also African Union (AU) in-
struments which deal with human rights issues at regional level. These
include:

(i) African [Banjul] Charter on Human and Peoples’ Rights;
(ii) Protocol to the African Charter on Human and Peoples’ Rights, on

the establishment of an African Court on Human and Peoples’ Rights;
(iii) Protocol to the African Charter on Human and Peoples’ Rights on

the Rights of  Women in Africa;
(iv) African Charter on the Rights and Welfare of  the Child.

A number of international instruments is also applicable to PWDs, however
the UN’s CRPD is the first international instrument which deals exclusively
with PWDs. It is not the first human rights instrument to deal with disability
concerns. However, unlike its predecessors, it offers persons with disabilities
an unprecedented level of protection. The convention details the rights that
all persons with disabilities should enjoy, and the obligations of  states and
other actors to ensure they are respected.

It is the first human rights convention to be concluded in the 21st century.
It was adopted by the UN General Assembly on 13 December 2006 and was
opened for signature and ratification on 30 March 2007. At the time of
writing this chapter, there were at least 147 signatories to this convention
and it has 99 ratifications. Furthermore, at the time of  writing this chapter,
the Optional Protocol to this convention has 89 signatories and 54 rati-
fications. Although it does not create new rights, the convention promotes
and protects the full and equal enjoyment of human rights for PWDs. It
contains a mix of  both civil and political rights (for example, the right to

10 These include:
i) Optional Protocol to the International Covenant on Civil and Political Rights

1966;
ii) Second Optional Protocol to the International Covenant on Civil and Political

Rights, aiming at the abolition of the death penalty 1989;
iii) Optional Protocol to the Convention on the Elimination of Discrimination

Against Women 1999;
iv) Optional Protocol to the Convention on the Rights of the Child on the

involvement of children in armed conflict 2000;
v) Optional Protocol to the Convention on the Rights of the Child on the sale of

children, child prostitution and child pornography 2000;
vi) Optional Protocol to the Convention against Torture and Other Cruel,Inhuman,

or Degrading Treatment or Punishment 2002 and the
vii) Optional Protocol to the Convention on the Rights of Persons with Disabilities.
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liberty) as well as economic, social and cultural rights (for example
education). Article 4 (2) is to the effect that with respect to economic, social
and cultural rights, states would only be expected to ‘progressively realise’
these rights.11

Article 3 sets out the general principles of the convention. These include
dignity, autonomy and the freedom to make one’s own choice, full and
effective participation, respect for differences, equality of opportunity and
accessibility.

Article 4 contains general obligations of the state parties above and
beyond the more specific obligations contained in the individual articles. It
requires that legislation should be adopted when needed, inconsistent
legislation should be repealed, disability should be mainstreamed into policy
formulation and active consultation should take place with PWDs and their
representatives’ organisations on all relevant matters. In short, article 4
converts the convention into a trigger for worldwide disability law reform.12

The convention has a separate protocol which is attached to the treaty
enabling a committee to entertain individual complains and inquiries of
systematic abuses. This protocol has to be ratified separately. A new com-
mittee on the rights of  persons with disabilities will be the treaty’s monitoring
body.13

The convention provides a minimum framework of principles to guide
states in developing more effective disability laws and policies. As pointed
out earlier, the goal of  the convention is not to create new rights, but to
ensure, through the use of  non-discrimination principles, that all existing
rights are made effective for PWDs.

At the international level, the convention established the UN Committee
on the Rights of Persons. This committee assesses state performance by
reviewing periodic state reports. It entertains individuals or group complaints
and also clarifies the norms of the convention. The committee will also
provide authoritative interpretations of the convention. A Conference of
State parties has also been established at international level with an extremely
wide discretion to exchange policy perspective.

11 See in general UN enable available at http://www.un.org/disabilities/default.asp?id=33
(accessed 25 August 2010).

12 J TenBroek ‘Future of  disability rights advocacy and “the right to live in the world”’
(2009) Texas Journal on Civil Liberties & Civil Rights 1.

13 Art 1 of the Optional Protocol to the Convention on the Rights of Persons with
Disabilities.
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At the national level, article 4 of the convention requires that in making
policies or laws and in improving them, there should be active consultation
between governments and PWDs. A domestic institutional architecture for
change is enshrined in Article 33. This article attempts to put in place a
system of change at the national level that can transform the disability
lawmaking processes. Article 33(1) demands the existence of  a ‘focal point’
as well as co-ordination mechanism within government. Most governments
in the world disperse responsibility for disability across many departments.
Article 33 requires government departments to consult actively with persons
with disabilities. The framers of the convention also require states to designate
an independent body or set of  bodies to ‘promote, protect and monitor’
progress in implementing the convention. Human rights commissions, civil
rights commissions and national disability bodies such as the National
Council on Disability will be at the forefront of such implementing bodies.

Although Botswana is a party to many AU instruments, insofar as the
international bill of rights is concerned, it has only signed and ratified the
ICCPR. Botswana has not signed and ratified the UN Convention on the Rights
of People with Disabilities and its Optional protocol. Thus, it can be concluded
that Botswana has not ratified many of these conventions which have a bearing
on PWDs. Furthermore, even those it has ratified, it has not domesticated
them and so generally speaking, they are not part of  the law of Botswana.

3.2 The constitutional context
The 1966 Constitution of Botswana contains a bill of rights which covers
civil and political rights. This constitution is now fairly old and in many
respects outdated. Unlike most modern African constitutions, the Botswana
constitution does not specifically prohibit discrimination on the grounds of
disability. Modern African constitutions have anti-discrimination provisions
which expressly deal with the issues of  disability. Examples of  these are the
constitutions of  Gambia, Ghana, Malawi, South Africa and Uganda. These
provisions generally prohibit discrimination against PWDs without defining
what exactly constitutes discrimination. The constitutions of Ghana, Malawi
South Africa and Uganda require the legislature to take affirmative action to
combat any discrimination against PWDs. This point must be expressed in
a nuanced way to avoid misrepresentation. In the case of  the South African
Constitution, for example, though section 9(2) mandates affirmative action,
it does not explicitly list the beneficiaries of affirmative action except to
allude to their membership of a group that is disadvantaged. It is left to the
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legislature to identity the specific groups. In this connection, the Employment
Equity Act has specified the groups as black people, women and people with
disabilities.14

In Botswana, the constitutional anti-discrimination clause is found in
section 3 as read with section 15 of the Constitution.15 Section 3 is couched
in broad terms and states:

Whereas every person in Botswana is entitled to the fundamental rights

and freedoms of  the individual, that is to say, the right, whatever his race,

place of  origin, political opinions, colour, creed or sex, but subject to …

Section 15 specifically prohibits the making of  discriminatory laws.16 In
addition, it prohibits public officers acting in their official capacity from
treating any person in a discriminatory manner. Section 15 (3) defines
discrimination to mean:

affording different treatment to different persons, attributable wholly or

mainly to their respective descriptions by race, tribe, place of  origin, political

opinions, colour or creed whereby persons of one such description are

subjected to disabilities or restrictions to which persons of another such

description are not made subject or are accorded privileges or advantages

which are not accorded to persons of another such description.

According to this section, discrimination is forbidden only in respect of
groups that are defined by race, tribe, and place of  origin, political opinion,
colour or creed. Prima facie, it would thus not be unconstitutional to treat
differently persons who are not covered in the above categories. Section
15(3) of constitution does not specifically and categorically mention
disability as one of the prohibited grounds of discrimination.

Although there has not been any constitutional challenge of legislation
on the grounds that it allows for discrimination against the persons with
disability, the courts have had the occasion to make pronouncements on
other grounds of  discrimination which are germane here. In the case of
Attorney-General v Unity Dow17 the respondent argued that certain provisions

14 Section 1 of the Employment Equity Act.
15 For a detailed discussion on constitutional anti-discrimination in Botswana see CM

Fombad ‘The constitutional protection against discrimination in Botswana’ (2004) 53
The International and Comparative Law Quarterly 139.

16 See Fombad (as above); DD Ntanda Nsereko Constitutional Law in Botswana (2004).
17 Attorney-General v Unity Dow 1992 BLR 119.
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of the Citizenship Act18 were unconstitutional because they discriminated
against her on the grounds of sex. It should be noted that section 15 (3) of the
constitution did not specifically mention sex as one of the prohibited grounds
for discrimination. The court nevertheless struck down that part of the
Citizenship Act which allowed Botswana male citizens to pass on their
Botswana citizenship to their children born of foreign women while it denied
that same right to Botswana female citizens with children fathered by foreign
men. It should be noted that this ground was not specifically listed in the
Constitution. The court said that the grounds in section 15 (3) are merely
indicative and not exhaustive. Amissah JP, said:

I do not think that the framers of the Constitution intended to declare in

1966 that all potentially vulnerable groups or classes who would be affected

for all time by discriminatory treatment have been identified and

mentioned in the definition in section 15 (3). I do not think that they

intended to declare that the categories mentioned in that definition were

forever closed. In the nature of things, as far-sighted people trying to

look into the future, they would have contemplated that with the passage

of time not only the groups or classes which had caused concern at the

time of writing the Constitution but other groups or classes needing

protection would arise. The categories might grow or change. In that

sense, the classes or groups itemised in the definition would be, and in

my opinion, are by way of example of what the framers of the Consti-

tution thought worth mentioning as potentially some of the most likely

areas of possible discrimination.

I am fortified in this view by the fact that other classes or groups with

respect to which discrimination would be unjust and inhuman and which,

therefore, should have been included in the definition were not. A typical

example is the disabled. Discrimination wholly or mainly attributable to them as

a group as such would, in my view, offend as much against section 15 as discrimination

against any group or class.19

A fairly recent case which, it is submitted, clarifies the position of PWDs a
little bit further is Makuto v The State.20 In this case, the Court of  Appeal had
another occasion to interpret the constitutional anti-discrimination provisions.
The court set a precedent where HIV status could be implicitly understood as

18 Citizenship Act (Cap 01:01).
19 Attorney-General v Unity Dow BLR 119, 146–147. Our emphasis.
20 Makuto v The State 2000 2 BLR 131 (CA).
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being on the list of protected grounds from discrimination despite no specific
mention of this in the Constitution. The Court had this to say:

An identifiable group or class of persons who suffer discrimination as

such group or class for no other reason than the fact of their membership

of  the group or class is entitled to challenge that law in court as invalid

under the Constitution. If an extreme example may be given today to

illustrate the point, I do not think that just because there is, as in this case,

no mention of health or physical disability in section 15(3), legislation

which provides that no physically disabled person shall be eligible for

appointment in the public services can avoid a successful challenge for

constitutional validity.21

Although the Court of Appeal in the passages quoted above specifically
mentioned physical disability as forming a group or class of persons where
discrimination is prohibited, these were only obiter dicta. Nevertheless, these
provide a strong basis for arguing that discrimination on grounds of disability
is prohibited by section 15 of the Botswana constitution.

3.3 The position under other pieces of legislation
There is no specific legislation or provision in any existing legislation which
is designed to protect PWDs in Botswana. This is in stark contrast to some
African countries where PWDs are given legislative protection. Examples
include Ethiopia22, Mauritius23, South Africa24, Zambia25 and Zimbabwe26.
However, the most comprehensive disability anti-discrimination laws are
found in Australia27, Canada28, Hong Kong29, Malta30, the Philippines31, the
United Kingdom32 and the United States.33

21 Makuto v The State 2000 2 BLR 131 (CA) 134.
22 The Rights of Disabled Persons Act to Employment, Proclamation 101 of 1994.
23 Training and Development of Disabled Persons Act 9 of 1996.
24 Employment Equity Act, 1998.
25 Persons with Disabilities Act 33 of 1996.
26 Disabled Persons Act, 1992.
27 Disability Discrimination Act, 1992.
28 Canadian Human Rights Act, RSC 1985.
29 Disability Discrimination Ordinance, 1990.
30 Equal Opportunities (Persons with Disabilities) Act, 2000.
31 Magna Carta for Disabled Persons, 1992.
32 Disability Discrimination Act, 1995 and Disability Rights Commission Act, 1999.
33 Americans with Disabilities Act, 1990.
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In spite of the anti-disability legislation deficit in Botswana, there are
certain provisions in at least three pieces of legislation that could be
interpreted in a manner that will protect PWDs. These are the Employment
Act34, the Workers’ Compensation Act35 and the Children’s Act.36 The relevant
sections in these pieces of  legislation will be briefly discussed hereunder.

3.3.1 Employment Act
No specific legislation presently exists for the protection of employees with
disabilities against discriminatory practices or unfair dismissal from the
workplace. The Employment Act is meant to provide for the terms and
conditions, rights and obligations of the employers and employees. It also
provides for specific rules pertaining to the employment of children, young
persons and females.

This act is silent on the rights of people with disabilities. There is only
one section where people with disabilities are mentioned. This is section
120, in Part XIII of the Act which is entitled ‘Employment of the infirm and
handicapped’ which provides as follows:

Where he considers it necessary or expedient in the interests of Botswana

to do so, the Minister may make regulations in relation to the employment

of persons affected by infirmity or physical handicap and, without prejudice

to the generality of the foregoing, such regulations may regulate the

conditions under which such persons are employed for the purpose of

safeguarding their interests.

So far, the responsible minister has not yet made any such regulations. The
focus of the act is primarily on the conditions of employment and this does
not seem to cater for the pre-employment discrimination. Hence, it can be
argued that even if  these regulations were to be enacted by the minister, they
would not adequately cover the issue of  discrimination at the workplace.

3.3.2 Worker’s Compensation Act
This act provides for compensation of workers for injuries suffered or
occupational diseases contracted in the course of their employment or for
death resulting from such injuries or diseases. According to section 11, an
employer is liable to pay compensation for death or incapacity of the

34 Employment Act (Cap 47:01).
35 Workers’ Compensation Act (Cap 47:03).
36 Children’s Act (Cap 28:04).
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employee. The employer whose worker also suffers personal injury or
occupational disease arising out of  and in the course of  the worker’s
employment shall be liable to pay compensation in accordance with the
provisions of the Act. The Act creates three instances where a worker may
be compensated due to incapacity. First, there is partial incapacity. This
refers to incapacity of a temporary nature caused by injury or occupational
diseases contracted, which reduces the earning capacity of a worker in every
employment in which he or she was engaged at the time of the accident.
Second, there is permanent partial incapacity. This means incapacity of  a
permanent nature caused by injury or occupational diseases contracted,
which reduces the earning capacity of a worker in every employment in
which he or she was engaged at the time of the accident. Third, there is total
incapacity. This means such incapacity, caused by injury or occupational
disease which prevents the worker from getting any employment he or she
was capable of  before the injury or disease.

In order to ensure that the funds for compensation are available, the
employer is required to either have a compulsory insurance for this liability
or deposit security with the Commissioner for Worker’s Compensation.
The determination concerning any payment of compensation is done by the
Commissioner with the assistance of the Medical Board. Thus, the act
provides some monetary relief for a person whose disability resulted from
an injury or occupational disease at the workplace.

4 Prospects for the future

Without disability specific legislation in place, the ability of  the government
to protect PWDs is quite limited. It will continue to depend on the goodwill
of the government of the day and the ability and willingness of public officers
to implement government policies. The prospects for the future depend on
two important factors. First, the ability of civil society to vigorously
campaign for the enactment of disability legislation. Second, the willingness
of  the judiciary to be sensitive, bold and creative when dealing with PWDs
cases.

4.1 A resolute civil society and legal change
The prospects of  having disability specific legislation in Botswana in the
near future are not good. There is therefore a need for those who are interested
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in the realisation of disability rights to campaign vigorously in order to
convince the government to seriously take this on board. The Botswana
civil society can play a crucial part in this regard. The role of the Botswana
Council for the Disabled (BCD) which is an umbrella organisation with 30
organisations dealing with issues pertaining to PWDs will be crucial. This
organisation was set up in1980 and its main role is to coordinate the activities
of all NGOs providing rehabilitation services to PWDs as well as the
promotion of organisations and associations for PWDs and monitoring their
activities. The mandate of BCD includes representation, coordination,
advice and support to its NGO members and advocacy for the rights of
people with disabilities in Botswana. The BCD is recognised by the
government of Botswana as the official representative body for the NGO
disability movement and for disability issues generally. Thus, due to its
representative nature, this organisation can play an important role and is a
very critical voice in advocating for the rights of  PWDs. In doing so, the role
of this organisation is to gather views from the entirety of its diverse
membership in trying to lobby the government and other stakeholders. In
addition to this mother body, PWDs organisations themselves also have a
role to play since any policy and legislative measures undertaken by the
government have a direct bearing on them. They should get their members
more actively involved in the design of programmes that both empowers
them as well as promotes their welfare and dignity.

The BCD has been very active in the drafting of the new national disability
policy and it has made written submissions some of which were taken on
board. In addition, this organisation is also part of the national steering
committee for the implementation of  the disability policy. However, it faces
several challenges. These include lack of information and new technologies
in the disability field, inadequate communication between members and
inadequate networking with stakeholders. The most serious challenge is
that this organisation is funded by the government and has no alternative
sources of funding. In addition, it currently has no fundraising projects other
than those funded by government funds.

Apart from the BCD, there are also other human rights organisations.
These include Ditshwanelo–Botswana Centre for Human Rights and the
University of Botswana Legal Aid Clinic. The most active NGO in the
country has been the Ditshwanelo–Botswana Centre for Human Rights, an
advocacy organisation that was founded in 1993 and has as its mission, to
educate, research, counsel and mediate human rights issues, with particular
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reference to people who are marginalised and disempowered.37 It has been
at the forefront of the campaign to abolish the death penalty in Botswana.38

It can use its experience and share it with other organisations in promoting
the rights of PWDs.

Another institution worth mentioning is the Legal Clinic operated by the
staff  and students of  the Law Department of  the University of  Botswana,
which provides some free legal advice service. The Clinic provides the only
social service of its kind in Botswana. It tries to cater for those who cannot
afford the services of  a lawyer and uses a means test to decide whether a
person qualifies for assistance. Although the Legal Clinic tries to advise
indigent clients on all problems, it does not usually accept criminal matters
and concentrates on issues such as divorce, maintenance and other family
problems, housing problems, hire purchase, employment, including worker’s
compensation, motor vehicle insurance claims, debt collection and
attachment and insurance. It therefore plays a very limited role in dealing
with human rights issues. The Legal Aid can also play its part by representing
PWDs and giving them legal advice.

In addition to advocacy and lobbying, the civil society can also engage in
public interest litigation on issues affecting PWDs. Sometimes, in the absence
of legislation dealing with PWDs, the courts can advance the rights of PWDs
through judicial activism. However, the courts can make such progressive
decisions only if proper cases are brought before them. Public interest
litigation can play at least two important roles. First, if  the plaintiff ’s claim
succeeds, this advances the recognition of the rights and protection of PWDs.
Second, whether the case succeeds or not, a public interest case carries with
it a lot of publicity which can be used in the advocacy and lobbying. This has
also an effect of  changing the public awareness and attitude towards PWDs.
This may add momentum to the enactment of a disability specific legislation.

Civil society can also campaign vigorously for the signing, ratification
and domestication of international human rights instruments which deal
with PWDs. This would enhance the rights of PWDs in Botswana. Zander
underlined the importance of putting pressure on the government in the
following words:

37 For more on the Ditshwanelo–Botswana Centre for Human Rights, see the website at http://
www.ditshwanelo.org.bw/ (accessed 6 September 2011).

38 For more on the Ditshwanelo–Botswana Centre for Human Rights’ activities related to the
death penalty, see http://www.ditshwanelo.org.bw/index/Current_Issues/Death_
Penalty.htm (accessed 15 March 2011).
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… the vested interests of all governments is to preserve the normal ways

of  doing things and to resist pressure for change. Government, of

whatever political complexion, is usually moved to change things only

when the pressure to do so becomes greater than the convenience of

leaving things as they are.39

4.2 The judicial role
There are two challenges which the judiciary can try to resolve. The first one
is the absence of any disability specific legislation and the second one is the
non-ratification or non-domestication of important conventions which may
improve the situation of PWDs. As the Unity Dow case has shown, the
judiciary can still intervene in an activist manner that will help PWDs.

There are a number of ways in which human rights instruments can
impact positively on the quality of human rights protection in Botswana.40

This section will discuss how these international human rights instruments
can be useful in adjudication before the courts. An international human
rights instrument which has been signed, whether or not it has been ratified
or domesticated, can be used as an aid to statutory interpretation. In the
Unity Dow case, Amissah JP cited with approval the following passage from
the trial judge in the same case:

I bear in mind that signing the Convention [the OAU Convention] does

not give it the power of  law in Botswana but the effect of  the adherence

by Botswana to the Convention must show that a construction of the

section which does not do violence to the language but is consistent with

and in harmony with the Convention must be preferable to a ‘narrow

construction’ which results in a finding that section 15 of  the Constitution

permits discrimination on the basis of sex.41

In relation to the significance of international human rights instruments,
Fombad has made the following two pertinent observations:

Firstly, the mere fact that a human rights instrument has not been

incorporated through an Act of Parliament does not mean that courts in

Botswana should pay no regard to it. Courts must consider them seriously

39 M Zander A bill of rights? (1997) 65.
40 International human rights instruments may be relevant as an integral part of the domestic

law upon incorporation into national law; or as an aid to statutory interpretation; or as
part of common law of Botswana; or in the activities of human rights institutions.

41 Unity Down Case 1992 BLR 119 (n 17 above) 154.
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when interpreting statutory language and wherever possible reach a

conclusion that is consistent with Botswana’s international obligations,

unless of  course, it is absolutely clear that Parliament wanted to disregard

or break these treaty obligations. Secondly, one could go further to posit

that the importance of international human rights instruments is such

that courts should not only consider their provisions but should also take

account of their philosophy and the practice that has emerged, as the

Court of  Appeal did in the Dow case. Unforeseen situations could thus

be resolved in an imaginative and creative manner by the judges without

waiting for Parliament to enact implementing legislation and in this

manner the courts can reflect the changing perceptions when dealing

with an old Constitution like Botswana’s.42

5 Proposals for change

There are three main approaches to legislation on PWDs namely criminal
law approach, constitutional law approach and civil rights approach.43

Botswana’s constitution does not specifically mention discrimination on the
grounds of  disability. This can only be inferred as was discussed above.
There is a need for the constitution to be reviewed so that it can specifically
prohibit any discrimination based on grounds of  disability.

It is recommended that Botswana should have specific legislation dealing
with PWDs. This legislation should be modelled along the CRPD with
some modifications to meet local circumstances. Five important issues need
to be addressed by any future piece of disability legislation.

The first issue concerns the definition of disability and people with
disabilities. The two concepts of disability and PWDs are very central to
any disability legislation. They determine who has rights and expectations
under such legislation.44 Only someone who comes within the definition can
enjoy the protection of  such a law. Before advocating for specific rights of

42 CM Fombad ‘The Protection of human rights in Botswana: An overview of the regulatory
framework’ in Fombad, CM (ed) Essays on the Law of Botswana (2007) 11–12.

43 For details on these three approaches see T Degener ‘Disability discrimination law: A
global comparative approach’ in L Anna & G Caroline (eds) Disability rights in Europe:
From theory to practice (2005).

44 BJ Doyle Disability discrimination: The new law (1996) 13; WD Goren Understanding
the American Disabilities Act (2006) 2.
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people with disabilities, there is a need for a clear definition of the scope and
coverage of  the term disability. Traditionally, the term disability referred to
the notion of  a ‘handicapped person’. This notion has been replaced with the
concept of a ‘person with disability’ to correct the inherently socially
constructed attitude that some members of society are ‘disabled’. Thus,
there is a need for a definition which is broad and also which reflects the
modern trends of  a human rights approach to disability.

The second issue concerns the employment of PWDs. Any future
legislation must address the issue of equal access to opportunities for
employment. Currently, the legislation does not make any special provision
for employment or management of  people with disabilities at the workplace.
Any new disability legislation should cover discrimination of applicants
with disabilities in the recruitment and selection process, as well as
discrimination against PWDs while in an employer’s employment. The law
should use broad and comprehensive general wording to cover all aspects of
recruitment process and the employment relationship. Certain employment
opportunities such as promotions, transfer, training or receipt of  benefits,
must be taken into account. In line with the principle of reasonable
accommodation, any proposed disability legislation should place a duty on
employers to make reasonable adjustments.45 Furthermore, discrimination
against contract workers should also be prohibited. In addition, many
employers do not have policies guiding the employment of  people with
disabilities. Thus, there is a need for legislation to address these discrepancies.
There is also a need for the legislation to provide incentives to companies in
the private sector who employ PWDs as this may encourage others to do so.

The third issue concerns the problem of access to facilities and amenities
by PWDs. In Botswana, most public and private buildings do not provide
easy access to PWDs. In addition, roads and parking facilities also seriously
limit the access of  PWDs. For instance, many workplaces are not easily
accessible to PWDs and this contributes to the exclusion from the em-
ployment of  this group. There is thus a need to provide both for the policy
and legislative framework to enable easy access to public buildings by people
with disabilities.46

45 For instance, sec 6 of  the English Disability Discrimination Act 1995 provides that
where any physical feature of premises occupied by trade an employer place a disabled
person at a substantial disadvantage in comparison with non-disabled persons, it is the
duty of the employer to take reasonable steps to mitigate the effects of such a physical
feature.

46 As above.
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Fourthly, there is a need for a national policy framework and legislation
which provides for welfare benefits for PWDs and even for their caregivers.
These benefits may take the form of disability grants which are given to
PWDs who are unemployed. Grants may also be given to parents of minor
children with disabilities to assist them with the upbringing of the child.
There is also a need for microfinancing for PWDs so that they can start their
own income generating projects.

Finally, there is need for an all inclusive system of  education to be
introduced. Although Botswana has a national policy on education which
provides for special education, there is no legislation that gives effect to this.
Thus, there is a need to deal with the issue of  education by law rather than
merely through policy prescriptions which may or may not be followed.
With respect to childhood education, there is a need to incorporate the
concept of inclusive education.47 Inclusive education implies an environment
in which a child will be able to learn in his or her own way, differently from
other children, and still belong in the mainstream setting. Inclusive schools
with no enrolment criteria are ideal because it is assumed that everyone can
be taught in the same environment, according to their needs.

Education is key to emancipating and empowering PWDs. Although
special education was introduced in Botswana in the 1970s, the availability
of  such facilities are limited especially in rural areas. Furthermore, no
legislation compels a parent of a child with disabilities to send that child to
school. A study carried out by Global Consult (2008)48 revealed that
educational and training facilities do not cater for people with disabilities
and that if people with disabilities are enrolled, they face many barriers of
access to the same quality of  education as non-disabled people. These barriers
include physical ones and others emanating from learning materials designed
for non-disabled persons. It was also noted that most teachers and other
employees of educational and training institutions are not trained to deal
with people with impairment. Given the crucial role which education plays
in the employability of people with disabilities, this matter needs to be
taken seriously if there are to be equal opportunities for employment of
people with disabilities.

47 For a discussion on inclusive education see J Schoonheim and D Ruebain ‘Reflections
on inclusion and accommodation in childhood education: From international standard
setting to national implementation in A Lawson & C Gooding (eds) Disability rights in
Europe: From theory to practice (2005) 163.

48 Global Consult (2008) (n 7 above).
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6 Conclusion

This chapter tried to review the legal framework within which PWDs are
protected in Botswana and the attempts taken by the government since
independence to alleviate the plight of  these people. It shows that on the
ground, there are welfare services going on either from the government or
from some NGOs. There is no legislation specifically designed to protect
PWDs. The current efforts by the government to review the national policy
is welcome since there is a possibility that the policy once approved, will be
followed by a legislation which creates enforceable rights for people with
disabilities. All these are positive steps.

However, given the level of  economic development, the political stability
and an advanced social security system in the country, the level at which the
plight of  people with disabilities have not been given adequate attention and
support is appalling. The process for revising the national policy and the
enactment of disability legislation is taking too long. The prospects for the
future are not bright given that Botswana has not even signed the UN
Convention on the Rights of People with Disabilities to indicate its willingness
to be bound by it. Thus, there is a need for intense advocacy and lobbying if
the rights of  people with disabilities are to be secured under the law in
Botswana.


